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STATEMENT OF JURISDICTION/1 


Appellant, Russel Milton Wills, was charged in the 


following one-count Indictment with refusing to be inducted 


into the Armed Forces of the United States on or about 


February 24, 1966 (R1): 


"The Grand Jury charges: 


That on or about February 24, 1966, at 
seattle, Washington within the Northern Division 
Of the Western District of Washinavon enUconL 
MILTON WILLS did knowingly, wilfully and unlaw- 
fully faal, mesillect and refuse temeeruernmea cucy 
required of him by the Universal Military Train- 
ing and Service Act, and the rules, regulations 
ana direccions=made pursuant tHereuo, manera c., 
havane been duly and regularly ordenmecmne. Vocal 
selective Service Board to report and submit to 
induction into the Armed Forces of the United 
States of America, he failed, neglected and 
refused to be inducted. 


AIL in violation of Tithe 50MeSeC so. 
Section 462,"ana 32 C.F.R, 1632.1 


Appellant entered a plea of "not guilty" on August 5, 
1966 (R2-R4), waived trial by jury (R6) and was tried by the 


Court on September 12, 1966 (TR). The Court took the case 


under advisement and announced a decision of "guilty" on 


September 23, 1966, in a Memorandum Decision (R14). Appellan 


was sentenced to five years imprisonment on September 23,1966, 


1/tn this prief, (R) will refer to the number of the 
records herein given by the Clerk of the Cemiemeaor Chee corer 
District of Washington. (TR) will refer to the Court Reporter' 
transcript of proceedings. (EX) will refer to exhibits. 


a 


with the recommendation that he not be eligible for parole 


until such time as he had served two years of the sentence. 


A notice of appeal was also filed on September 23, 1966. 


Jurisdiction of the District Court was based on 


micle io, U,o.C,, ceCtion 2231, ThieComcppas jurisdiction 


ef the appeal under Title 28, U.S.C., seevugem 1201, 


COUNTERSTATEMENT OF THE CASE 
The exhibits admitted into evidence at the trial 


established that the appellant was ordered by Transfer Board 


No. 3, Seattle, Washington, on February 15, 1966, to report 


for induction on February 24, 1966. Appellant reported to 


the Induction Station in Seattle on February 24, 1966, but 


refused to be inducted into the Armed Forces.. At that time 


he signed a witnessed statement as follows: 


"T refuse to be inducted into the Armed Forces 
Gf the United Staces. 


/s/ Russel Milton Wills 


The following summary of events leading up to appellant's 


refusal to be inducted is presented in chronological order 


for the Court's convenience: 


Registrant sent a letter to his drait 


October 15, 1965: 
board, Local Board No. 47, Berkeley, California, in 


which he advised said board that he had intentionally 


destroyed his draft card and would Neneceterth refuse 


fos 


GO carry another. He further advised the Board that 
he would refuse to cooperate with them in any manner 
whatsoever (EX1, p.23) 

Decpobers et, 1965: Appellant was declared a delinquent and 
was reclassified I-A (EX 1 - Cover Sheet). 

We TOber NZS, 1965: Local Board 47 sent appellant SSS Form 110 
which advised him of his I-A classification. He was 
also advised by said form of his right to a personal 
appearance before the local boardymonema. cent co 
appeal his classification to an appeal board, of his 
right to a Presidential appeal, andmoignis cigar vo 
seek information or advice from any local board (EX 2) 

December 2(, 1965: The State Director of Selective Service, 
State of California, advised Local Board No, 47, 
Berkeley, California, that the regis@eaan smeulds be 
BAcinccuiior induction as a delinquent (EX 1, p.28). 

January 3, 1966: Local Board No. 47, Berkeley, California 


sent a delinquency notice to the registrant (EX1, p.29). 


January 5, 1966: Registrant acknowledged receipt of the 
delinquency notice mailed'on January 3, 1966 (EX 1, p.32) 

January 31, 1966: Local Board No. 47, Berkeley, California, 
Mailed to the resistrant an order gues very terme ce 
directing that he report for induction on February 16, 
1966, at the Armed Forces Examining and Entrance 


Station, Oal@lendem@atitornia. (i emo) 


February 7, 1966: 


February 3, 1966: Registrant mailed a letter to Local Board 


No. 47, Berkeley, California, in which he acknowledged 
Recer Ouro jer Or@er TO report fOr imewer on. 

(EX 1, p. 36-38) 

Registrant appeared at Transfer Board No. 3,| 
seattle, Washington, and requested to be transferred to 
thay Board Tor the purpose or repewrneerer inducrion 
on a date to be set by Transfer Board No. 3, Seattle, 
Washington. His request was approved by Transfer Board 
No. 3 and he was am fact transtfermed trom Lecal Board 
No. 47, Berkeley, California, to Transfer Board No. 3, 
Seattle, Washington, on February 10, 1966, for 


induction. (EX 1, p.55) 


HOOIUAIc yo. 1966: Transfer Board No. 3, Seattle, Washington, 


mailed to rezistrant an Order Hor iramar ecrrec ane 2o 
Report For Induction, directing Gham sean cuorGElo: 
induction on February 24, 1966, at the Armed Forces 


Examining and Induction Station, Seattle, Washington. 


February 24, 1966: Registrant reported to the Armed Forces 


Examining and Entrance Station, Seattle, Washington, but 
bemused CO be in@weted into the Bymedmrercos Ot eche 
United States. At that time he signed a statement as 
follows: "I refuse to be inducted into the Armed Forces 
of the United States--signed Russel Milton Wills" 


CEX Te) Os 5o  eicouciamele), 


ae 


ad. 


QUESTIONS PRESENTED 


Whether Local Board No. 7 properly declared appellant 

COnDe amder 1 nauens: | 

(a) Whether a Local Board can declare a registrant 
delinquent for non-possession of his draft card. 

(b) Whether the reason stated for appellant's delin- 
quency (Destroyed his Registration Certificate) 
includes the offense of non-possession of a draft 
Conca 

(c) Whether appellant's constitutional rights to self- 
expression ama tO PET tion his) Cevemomeny were 
intranesed by the Local Board's aecicieeine ceca 


appellant delinquent. 


Whether the constitutionality of Public Law 89-152 is an 
issue in this case, and, if so, whether said law is 


CONS Gi TUGlOna lL, 


Whether appellant was denied proceduralmewremrs go a 

personal appearance before the Local Board and to an 

appeal; 

(a) Whether the lateness of the Local Board in sending 
appellant @ Delinguency Notice deprivecenim Of any 


precedura lemons . 


1 (b) Whether avpellant already knew the reason for his 


2 reclassification. 

3 (c) Whether appellant failed to exhaust his administra- 
4 tive remedies. 

a) 

6 

5 SUMMARY OF ARGUMENT 

8 1, The action taken by Local Board No. 47 in declaring 


g| appellant to be delinquent was in accordance with existing 
Mme oclective service regulations. 


11 a, A local Board can declare avresuevrane 


12 delinquent for non-possession of his draft 

13 Card, 

14 bo. he reason Stated for appetite mmiowe- ) neue, 
15 mecessarily includes the Olfemsesct —10n— 

16 MOssesciOn Of a drarcprcacer 

17 ¢. Appellant's consti tuti ona Weeraoe co sel t— 

18 expression and to petition his Government were 
19 not infringed by the Localepesra sacticnnoe. 
20 declaring appellant delinquent for non-posses-— 
2] Sitom Of his drart card, 

22 ®, The constitutionality of Publiceieaweco-152 ao 0noe 


meni an issue in this case because the indicvumemumaie moc Charee 
B4) appellant for a violation of said statute. Public Law 


25 | 89-152 is nevertheless constitutional. 


nee 


S. Appellant was not denied any proced@mal rights vo 


emoersonal appearance before the Local Board or to an appeal, 


ae 


Minewreaveness Of the Tocalwbeard in sending 
appellant a Déelinguency, NOtmecwesa mot deprive 
him Of Vany procedural ri engemsecauee ne 
already knew the reason for his reclassifica- 
tion and because a Delinguemey Neeree by 2vsels 
Goes not @ntitie a régieizmenvmzone personal 
appearance or to an appeal. 

Appellant was advised of his procedural rights 
to a personal appearance and to an appeal two 
days after he had been declared delinquent 


and reclassified I-A, 


ARGUMENT 
2 coy 


3 THE LOCAL BOARD'S ACTION DECLARING 
APPELLANT DELINQUENT WAS PROPER 


Both Points I and V of Appellant's Opening Brief relate 
to Local Board No. 47's action in declaring appellant a 
delinquent, and Since both arguments involve related points 
Gmelaw, ehey wall be treaved Tosether anewers biener - 

On October 15, 1965, appellant wrote the following 
letter to Local Board No. 47 in Berkeley, California: 

boca l Drat Gc eeard 

4 Bancroft Way 
Berkeley, Calif. 


Gentlemen: 


Mis 28 CO inform yeur crltice thav ene we 


14 intentionally destroyed by draft card and will 
hencet@rth refuse tO Carry anoUncr wae deve 
1S Signed the C.N.V.A. petition, with which I 
am Sure you are Tamiidear, 3, 1 wie ce .co 
16 co-operate with your office in any manner what- 
soever. If you wish to take any measures 
I against me, you can contact me at the following 


eceices cue. 
Respeculima yy. 
a /s/ Russel M. Wills 
Russel Milton Wills 
On October 21, 1965, Local Board No. 47 declared appellant to 


be a delinquent and made the following Emcury om has Selective 


Service Cover Sheet: "Destroyed reg. card." Appellant con- 


tends that a Draft Board cannot make @ résis¢@rancy delinquent 


for a "strongly-worded letter" because such action would 


58. 


menaliee peaceful expression of unpopular views and would 


purtvier=abrrege Registrant's right to pemition the Government. 

otrongly-worded letter, standing by themselves, are not 
a basis for a delinquency declaration. However, when the 
letter has the registrant's signature affixed thereto and 
Suaces that the registrant has intentionally desvroyed his 
Grartuscarad, tne léevver is conclusive evidence unay the 
Mefistranct CGOCS Nel Wave his draft Carder DOsSsession. 

32 C.F.R. 1642 sets forth the circumstances under which 
@ reeistranv can be declared a delimeuenv. se C.F RR. secuuon 
uote 4 states es follows; 

(a) Whenever a registrant has failed to perfor ~ 

any Guy OF GutleS reEquULYTed Cl Ainge ecre 

Selective oeryice law Other Cnaneegeme ar 50 

comply with an order to r@port ferme cuecien, 

or the duty to €omply with an Orders. reeport 

for Ciyilzan work..., the Local) Seaman, 

declare him to be a delinquent. 
One of the duties r@qu-wed under Selectrvese-ervice lay 15 for 
a resistrant to have in His POSSESS10on aueewmcimes: 
pelective Service Registration Certilveace wees Vs soelilce 
out in 32 C.F.R. Section 1617.1 which provides as follows: 

Every person required to present himself for 

and Submit tO registravion Must, envere ies as 

regisvcercd, have ian his personal cesce 2.7 on 

at all times his Registration Cerumimcace 

(SSS Form No. 2) prepared by his Local Board 

Waich has not been altered and On Wihwenmnse 

notation duly and validly inscriped = wnereon has 


been changed in any manner after its preparation 
by une Locale@ecacd. .. 


The reasonableness and validity of this regulation has been 


aifirmed in United States v. Kime, 188 F.2d 677 (7th Cir. 1951) 
cert. den. 342 U.S. 823; United States v. Hertlein, 143 F.Supp. 
746 (E.D. Wis. 1956); and O'Brien v. United States, Heed 


(lst Cir. April 10, 1967). ‘The reasons for requiring a 


registrant to have his Selective Service Registration 
Certificate in his possession at all times are well stated 
in United States v. Miller, 367 F.2d 72, 79 (2nd Cir. 1966) 
cen eo, den. » and are summarized as follows: | 
i.  Gertimieave Serves 4S procmeememe ms Uca Lion 
and contains complet inf ormagmenwas, tO ene 
registrany's classilficavien, 
2. in time of war or national emergency, it pro- 
vVades an instant means in a@eumegotei, 5 0ci16 oy 
OL CEcermining @ rescistrany mene ccm Or 
ammediave induction, if CxXreememeamceoulres :- 
&. The Certiricare can assist amtee-emreordscs 
reconstrucy Liles cCestroyed wy siumece cr 
disaster; 
4, The Certificate carries a continuing reminder 
tO @ fFeezisStranv to notity His@Beemdme: Tacus 
whaen might chance his classiest cen. ond 


5. tne Cercuiticatve facilitates pegsena a icuseie. 
to a Local Board. 


bance Miller ancentionally des vrejecmamemaice 2 uct ccc 
indicated in the October 15, 1965, letter, it follows that he 
would not have the card in his possession and would thereby 
hare cto fulfill the dweoy set forth I1n@s2 Ceuene cculcmmiol 7 
Hence, the Local Board could properly @Gecilavoenamn to be ae 
delinquent for railure to perform a duty recuwimca or Main 27 


accordance with 32 C.F.R. Section 1642.4. Once a registrant 


Soom 


24 


25 


mas been Geclared deélanquenct, his Local Board may then 


reclassify him to Class I-A in accordance with 32 C.F.R. 
Section 1642.12 which reads in part as follows: 


Any delinquent registrant between the ages 
of 18 years and 6 months and 26 years... 

mays pe Chassiiliea in or reclassi ft tecweince 
Class I-A or Class I~AO, whichever is appli- 
Cable, Treseragicss Of Other Circumstamees. . 
(Emphasis supplied). 


Hence, Local Board No. 47 had the authority to declare 


appellant delinquent and to reclassify him I-A and the Board 


Hellowed the provision of the Selective semyice recularroens 
cited above when it took this action on October 21, 1965. 
Appellant’ contends in Point V of pis@@peeins Brier yee 
no statute or regulation authorizes a Local Draft Board to 
declare a registrant delinquent for the reason that he 
"destroyed his Registration Certificate." It should be noted 
that a "Notice of Delinquency" by a Local Board does not make 
aman delinquent. He is delinquent because of an act he 
Deriorms or Tails to periorm and not becausemomea ny sacra. 
tion by the Selective Service Board. Hence, Wills was 
delinquent at the moment he failed to have his Registration 
Certiilicate in his possession. The Novicememerel inguency, 
prepared by a Local Board is fundamentally a part of the 
elassificatvion process and, in this case, teem ieeice oc 
Delinquency document was merely an official recordation in 


appellant's file of a status into which he hageatready pllacec 


-~ilil= 


feo e t thie momenu he Tailed to have his Registration 
Semi ificace 3n bis Possession. 

ine NOcucesOr Vlisadiemcy SsuacveS Ehawmene reason Lor 
the delinquency is that Wills "destroyed his Registration 
Certificate" (EX 1, p.29). These words and this reason 
mecessarily imeciude the facc thav he did ec oave bis Regis= 
bration Certilicave in his possession, beeause 1¢ would be 
mmeOssible fOr a person GO have in DiS pessecowom seme cami] 
mien he hac recently destroyed, “Whereter ten sodas 
authority for declaring Willis delinquent was the non-posses-— 
sion of this draft card (32.C.F.R. 1617.1). When preparing 
ene Noeiee of Delinquency, the Board Set P@e@ emer ao ee 
meason tor Wills not having the card in H@smeeoces>s ion 
("destroyed his Registration Certificate") rather than the 
fact of non-possession. In brief, the words "destroyed his 
Registration Certificate' include the fact that he no longer 
Mossescea, Gace Cerpimicauc. 

Rule 31(c) of the Federal Rules of Criminal Procedure 
Provides: 

The defendant may be found guilty of an offense 

mecessarily included in the offense wenarwsed. .. 

(Emphasis supplied). 

The case of O'Brien v. United States, —- «F.2d 
(Ist Cir. April 10, 1967) is directly in point. The defen- 
dant was charged in a one count Indictment for wilfully and 


knowingly mutilating, destroying and changing by burning his 


mae 


registration certificate (SSS Form No. 2) in violation of 
fhgeae 50U.S.CLA,, Sectmon 462(b)(3). The Indictment did not 
contain a charge that the defendant failed to have his draft 
ecard in his possession (a violation of 50 U.S.C.App.462(b) (6). 
ier Circuit Cowrt held that Public Hew SQe152 (50 U.S.C,A. 
462(b)(3) which makes it a crime to knowingly destroy or 
mutilate a draft card, was unconstitutional, but nevertheless 
aitarmed O'Brien's conviction on grounds that he failed to 
have his draft card in his possession. Even moough OC 'srien 
was not charge with non-possession of his draft card in the 
mmetcoment, the Court reasoned that the cGimemac Of men—-posaces 
Slom was included in the Offense of wlliWiide uct One 
Coury Scaved: 

im burning his Certificate he not onlamicencur.— 

vened subsection (b)(3), but also subsection 

(b) (6). 
Subsection (b)(6) of 50 U.S.CUR. 462 is the™provisiom wae 
auUCnOrized prosecution Tor NON=p0SSESsSi 0m Of VamGereultacace, 

The Court in O'Brien, Supra, alsevdea ta ie vac san 
constitutional allegations set forth in appellant's brief 
herein and mulled that there is no conStiCuctoemal on jcc cro we 


COmviIctLON 1Or MOn—-DOSSessi1 0m OF the Ce6rcit teave. 1s eouee | 


ioyacde COUrGvae Dass >) or sulce Ooinion- 


Nor do we see any Constivurional Objeccuem v6 
conviction for non-possession of a Certificate. 
EtG 28 one thing Go Say that a reduirevenes 4 o 
has no reasonable basis may infringe upon free 
Speech. Ditierent consideravions aero 


Se 


the statute has a proper purpose and the 
defendant merely invokes free speech as a 
reason for breaking it. 


in summary, the law is clear that the offense of non- 
mossession Of a dratt card is included wathim the offense of 
Mint Ula Gesoructien, ef seid cand. The law ie also clear that 
@ registrant's constitutional rights are not infringed when 
me 2s convicted for NOon=possession Of eemGreatuecard. “Accord— 
maocly, appellant Wills was properly declared a delinquent by 
Local Board No. 47 on October 21, 1965, and his constitutional 
fiIgncSs GO free Speech and co petition Basmee emmment weresnio: 


infringed by Said Getermination of délingmenc = 


see tence 2 


THE CONSTITUTIONALITY OF PUBLIC LAW 89-152 
IS NOT AN ISSUE IN THIS CASE 


Aopellant areues in Points Tl, lh ence eer soa 
Opening Brief that Public Law 89-152, making it a crime to 
knowingly aeSeroy or mutilate a draft card i eunconsiacu-— 
tional because the statute abridges appellant's First 
Amendment right to freedom of expression (Point II); because 
it was intended and enacted for the purpose of suppressing 
dissent (Point III); and because it does not serve any 


rational legislative purpose and consequently deprives 


appellant of personal liberty without due process of law 


(roan 2) 


~14— 


1 The constitutionality of Public Law 89-152 relating to 
Meecne burning or destruction of draft cards is not an issue in 
Mm. cnis case because the appellant has not been charged with 
fi violating said statute. Appellant has only been charged by 
Bm) indictment with knowingly, wilfully and unlawfully refusing 
merco be indueted into the Armed Forces of the United States on 
Mepor aAb@ut February 24, 1966, in violation of 50 U.S.C.Anp. 
8| Section 462 and 32 C.F.R. 1632.14. ‘The above cited regulatioi 
?; provides as follows: 
10 (a) When the Local Board mails to a registrant 

an Order to Report for Induction (255 97onm 
Nn No. 252)..., it shall be the duty of the regis- 

brane tO report Tor IMevueTIOn au woomc ene onc 
12 place fixed in such order... 
mi Since appellant was not charged with nor found guilty of 
Mm) violation of Public Law 89-152, the constitutionality of said 
15} statute is not an issue before this Court. The draft card 
16 Rurenane STAtULe Enters this case only andirec vi ec ommec wre. 
Y| with the Notice of Delinquency, which issue was discussed 
| supra. in Points I and V. 
: Nevertheless, the draft card burning statute (Public 
20' Iaw 89-152) has been tested before the Second and Eighth 
41| Circuits and the statute has been held constitutional in both 
221 United States v. Miller, 367 F.2d 72 (2nd Cir. 1966) 
eert. den. » and in United States 7 somca ooo mn aed 
24' 529 (8th Cir. 1966). The First and Fifth Amendment arguments 


—15- 


a 


==> 


mec 1Ortn in appellant's opening brief herein were fully 


BetcCUssccea iff the Miller case. supra, and to reiterate Judge 
meeor Se OOlNLOnN a tits brier would be=reper cious. Lt 


mroula be mowed, hevever, senab wcne Wars cei cote O'Brien vy. 


United States, F.2d (lst Cir. 1967) created a split 


mor Uae Circulvus by recently NOoldime tne suavuivemcoe be Unconsc: 
mieona lt. However, che First Carcumegeewiemened) O Brac s 
eoaviction for violation of 50 Uses Cmmsceuron eb) ron 
Beoumes thac he did not have his draturcacd sige mp Ccc-covem | 


after he had burned it. 


Vico van 

APPELLANT WAS ADVISED OF RIGHTS TO PERSONAL 

APPEARANCE AND TO APPEAL BY THE NOTICE OF 

RECLASSIFICATION ISSUED ON OCTOBER 23, 1965; 

HE FATLED TO EXERCISE THESE RIGHTS AND THUS 

FATLED TO EXHAUST HIS ADMINISTRATIVE REMEDIES 

Appellant's selective Service [ite treyealsettate- 7c. 

declared a delinquent and reclassified I-A on October el, 
1965. Two days later, Wills' Local Board sent him an 
ee Horm No, 110 by which he was advised of iteereciascs 1c2— 
ion to I-A and by Which he was furvher advised (ol ois) rigit 
tO appeal the change of classification, of this right to a 
personal appearance before the Board, and of his right to 
Sovain information regarding his reclascsetigeaecvvon Peon any 


Selective Service Board (EX 2). However, the Local Board did 


not send Wills a Delinguency Notice until January 3, 1966. 


Wills contends, therefore, that he was prejudiced by the 


Gelay and was denied procedural due process because he did 
3} not know the reason for his I-A classification. (The reason 
4; for the delay appears to be that the Local Board was 

mi requesting the advice of the State Director of Selective 

| Service for the State of California as to whether or not it 

7! should order Wills for immediate induction. An affirmative 

p reply from the State Director was received by the Local Board 
?! on December 27, 1965, at which time the Delinquency Notice 

10| was then forwarded to the registrant). 


4 A, Javeness In Senucgine Delingueng wie grc ion 
Prejudice Appellant Because He Already Knew 


4 Reason For Reclassification 
» 32 C.F.R. 1642.4(a) provides that a Local Board may 


4) declare a registrany co be delinguenv Weemevewsre neo 


Barled tO periorm any duty required Cl Viaitewecr ene cle cr, 


Service law. 32 C.F.R. 1642.4(b) provides that when a regis- 


trant is declared delinquent, the Board should (1) note this 


fact in registrant's Classification Questionnaire, (2) prepar 


a Delinquency Notice, and (3) mail the original of the 


Delinquency Notice to the registrant. Local Board No. 47 


immediately accomplished the first and second requirement, 


bec Cia mov fulfull the third requirenencmene women aoe 


1966, about two months later. 


THE PUPDOSe Of the requirement Ol "iaiseeds son col, Ole Ude 


Delinguency Notice to the registrant is tO make him aware of 


Paice 


mos Celinguency and the reason therefor. Receipt of a 
Delinguency Notice by the registrant would be important when 
he had unknowingly failed to perform a required duty or when 
a third party had furnished information to the Board alleging 
that the registrant had so failed to perform his duties. 

Beat is not Che Situation in Chis Case malta wrove his 
Graft board and told them that he had "'4antentionally aestroye 
my draft card and will henceforth refuse to carry another," 
He further advised his Board in the letter "I will refuse to 
co-operate with your office in any manner whatsoever." He 
mnen challenged Als Board to act agains? Hamer ie £olite nia 
language: 


if you wish to take any measures against me, 
MOU Call COhmmact me at the Following wag, -.. 


mMence, 10 iS Impossible to visualize how Wa eeeulc aa 
Been misled when he réceived a Novice Of nee. 2114110. 
into Class T-A, which Notice was postmarked a week after he 
mailed his letter to the draft board. The facts that he 
had placed himself in a delinquent status by his own positive 
and overt action, and had invited the Board to take action 
against him, strongly suggest that he knew why he was 
meclassified i-A, 

32 C.F.R. 1642.3 casts strong doubt as to whether a 


Local Board is even required to immediately senda out 


Welinduency Notices, ftv svaves: 


eee 


=o 


Compliance by a Local Board or any other 
a@eency Of the Selective Service System 

with any or all of the procedures prescribed 
Dy CiceresWlauLens in Unis part 1s noc sg 
G@endition pre@e@ent vo the prosecution oL 

any Serson under Ghe provisions Ga secemon 12 
Of = tiuile ton GnemUniversal Military eas nane 
and Service Act, as amended (32 C.F.R. 1642.3). 


myen al ammediate Notice is required, Saad sieuce would moe 


have given appellant any information of which he was not 
already aware, 
thas Coure has covered the VOoOMe Mois pmecedurs mel 
aricties in Knox Vv. United States, 200 Hazem oc moun Bea Gea 
Procedural irresularities which Cosmecee- wrt 
in préjudace to the registrant are Gorsercis— 
regarded. 
Pod in Shaw v. United States, 264 F.2d dmGm Game 1. desc) 
moe same Court staved: 
An appellate court 18 not required) Gome-erc. 
the record Wath a Microscope in an emueece co 
find minute but harmless flaws in the work of 
administrative bodies or the lower cCourccs, 


B. Delinguency Notices Do Not Aliterem@eears cranue 
Any Procedural Rights 


There 18 no merit in appellant's ceogee mon conuaiged 
on page 58 of his opening brief, that the "failure of the 
draft board to notify appellant of the Declaration of 


Delinquency in October Strioped him Of Sevyemeawcorocecura 


provections afforded him oy the Selecvuive  s--yace Hesula— 


it 


ar ONS su e%s A Declaration of Delinquency of itself does nov 


eirord a registrant the right to a DersCnaeasee2vence, cee 


e= 


—_—_—_—— 


Reopening, Or to an appeal. 32 C.F.R; 1642.14 provides that 


a registrant can request a personal appearance before his 


Board and take an appeal only when be has been classified in 


' 


or reclassified into Class I-A or I~AO under the provisions 


of 32 C.F.R, 1642. Hence, even if the Local Board had mailed 
the Delinquency Notice to Wills in October, 1965, said Notice 
im, tocelf would mot Entitle hin to ay pewsena eupeceraucere:. 
tO an appeal. 


C. Appellant Was Advised Of Right To Personal 
Appearance And To Appeal On October 23, 1965, 
Buc Did Not Exercise These i257 se. con 
Failed To Exhaust His Administrative Remedies 


hicer Willis had been declared Celinepeme som 06 lore. 
1965, he was reclassified into Class I-A by the Local Board o 
the same date. A Notice of Classification (SSS Form No. 110) 
was mailed to Wills on October 23, 1965, advising him of his 
mew I-A classification, The Notice of Clasico vicn at. 
advised him of his rights to a personal apeearemee anc co aa 
appeal in the following language: 


qi this Classification 26 by waeeec wwe Caca, 
you may, Within ven days al ver epee 10 
of this Notice, Tile @ wrivvenmegee les Lor 
@ personal appearance bpelore the focal 
Board (unless this classification has been 
determined upon such personal appearance). 
Following Such personal appeawaaee,, you may 
file a written notice of apceale we re 
Local Board's classiricaticn Vaeamas cic 
applicable period mentioned em. cL 
paragraph after the date of the wmarting of 
the new Notice of Classification. If you 
do not wish a personal a0peatan camer 


~2O— 


1 Wee tO 2peeal Yeur case, you may do worby 
Metgme such Gav epveal 1n Weiting To your 


2 Pecal Board, Withim tne specified cime, .. 
c if an appeal has been taken, and one 
Or Mere memee s Of the Appeal Beard cmssented 
a from such classification, you may file a 
written notice of appeal to the President 
5 with your Local Board within ten days after 


| 
ene Maatame Of cGhis Notice, 
a Fence, Wills was fully advised of all the procedural rignts | 
: mor woech he was entivled. —~Furehermore me Vecnadvise® by el 
Boo Form No. 110 tO Visit any Local Boarvayeer advice or | 
Beer Ormation concerning his reclassaficaumon yes Wem e | 
| HOrun in the followins language coOnteaineGaiee a someon 
No, 110: "For information and advice, go to any Local Board.' 
Wills failed to take any action at all. He did not 
Was2u a Local Board: he did not request a) 667 09-1 ape 2c, 


be G20 not séek an appeal. Even after ~ecem eas une 


Delinavency Notice on January 3, 1966, Wills took no action, 


even though he could have contacted his Tees teeec cc Seierer 


a Tnduction Order issued on January 31, 1966. ‘The issue of the 
a Delinguency Notice was not raised Until Gmemecua claaimee= 

Bo wits Case, 

5 The law is very clear that a registranse must exhauss al 
3 Gi his aominitravive remedies with Che joeleemaye exryice 

4 oystem before he can attack his classaticagion in 2 Cour’ of 

b.{ raw. Evans v. United States, 252 F.2d 509, 511 (9th Cir. 1958); 
p;| Falbo v. United States, 320 U.S. 549, 88L.Ed. 305 (1944) 


Zoe 


(and numerous other cases). Having been advised of his 
reclassification into Class I-A on October 23, 1965, and 
mavine been furcner advised of his pigehtsco.a personal 
pOcawance and vO an appeal, Wills Giudmmothine, Accordingly, 
he railed to exhaust administrative remedies and cannot 


Complain of His classification at this time, 


CONCLUS ON 

Wallis Was properly Geclared a deimndyea: on OCctches: 2ie 
1965, for non-possession of his draft card. He was properly 
reclassified into Class I-A on October 21, 1965, because of 
his delinquency and was immediately advised of said reclassi- 
mieation and of the appeal rights attachecmc ge co ee ne 
fenlea tO seek a personal apoearance or fomeee-4s 01. 
elassification, and pecause he failea to exaeme. ticce 
ecmanistrative remedies, he 18 precluded Gremmageaciia eae 
efassitication now, Accordingiy, the COrdeeewen ince cme 
WVelic, and having rerused to be induc cect ie oes 
@nareced, ‘Thererore, tne United States Preseocm mec ome mes 
thaw che judgement of ene District COUT Demet aied: 

Respectiully Submerece, 


we 2 
Sey te oF C Cee: Pes 


BUG GENE CUSHING Se 


Uarce o ayes Attorney 
— 


Sere) -) ea 


MICHARL J, SWOPFORD 
Assistant United Svaces Atvormmey 


| 


ice Gt (erate tr ecCOnneceC lo. On Wich the preparation of 


this brief, I have examined Rules 18 and 19 of the United | 
| 

Reeeues COUrTe Or Bopcate for tne Ninth Circuit, and that, in 

Meee e 1 Ol, Oneet OmeFOrne brier 2.8 in wil compliance Win 


chese rules. 


WICHLEL 3 if id . SWORrFORD 
ASSIStantG Unpmtcomorates AvLoree . 
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| 
| 
E hereévy Cervity thao a Copy Of Unewa Ce 2d pore wor | 
fopclice wes mailed this Gave To 
Mr, Kennetn A. MacDonald 
Actorney at Law 
£500 Hoge Bui temas 
Seattle, Washington 98104 
Counsel for Appeiwen: 


DATED at Seattle, Washington, this ypiithay of June, 
1967. 
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